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FUDGE WILSON was one of those patzibis^who,in Con 


gress, on the 4th July, 1776, declared these United States, free ` 
and Independent—He was one among others, who.in Convention . 
on the 17th day of September, 1787, unanimously recommended — 
the FEDERAL CONSTITUTION to the people. -He was - 
appointed one of the associate justices of the Supreme Court of | 
the United States, by GEORGE WASHINGTON, aud continu- — 
ed in that office until his death. ‘While he was judge, in 1790,. 
he assisted in forming a constitution for his own state, and in. 
that year the Law Professorship was established in tlie College 
of Philadelphia, and he was appointed the first Proféssor—Here 
an opportunity was afforded hiny to explain the true principles- 
of a republican government. From his lectures, delivered in 
4790, 4, 2, before the rage of party spirit was known in our . 
country, the extracts are taken. ‘This pamphlet ought to be studi- 
ed by every friend to civil liberty ; especially by us, in Vermont, 
who are called upon to adopt certain amendments of the Constitu- - 
tion. Wilson’s Works are in three volumes octavo, printed. im 
£804. 
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ARTICLES OF AMENDMENT, ALTERATIGN AND. ADDITION TO-THE. 


Ax 


-' $OUNÜIL OF CENSORS ON THE FIRST DAY. OF NOV. À813.: 


+ 


ecutive Council; be. a Senates which, with the house of represen- 
tatives, shall be à co-ordinate braneli of the legislature of the 
‘State of Vermont. ` i ERU TA 
.2d. The representatives shall be elected, as provided by the 
present constitutioa.—The Senate and house of representatives 
shall constitute the General Assembly of the State of Vermont. . 
3d. The Senate shall be composed of 24 senators, to be elected 
by the freemen of each county respectively: ‘The votes to be given 
for the whole number to be eleeted for sueh county in the same 
manner as is provided in the election of councilors; each eoun- 


ty to be entitled to one, and the remainder to be apportioned to . 


the several counties according to their populatidn, agreeable to 
the last census of the United States, regard always being had, 


UI CONSTITUTION OF THE STATE: OF VERMONT; PROPOSED BY THE 


: HERE shall hereafter, in lieu of the present Ex: 


in the appointment, to the counties having the greatestfraetion. | 


The several counties, shall, until after the next census of the U- 
nited States, be entitled to elect their senators, in the following 
proportion, to wit: Bennington county two—-Windham county 
three--Ratland county three—-Windsor county. four—Addison 
county twe—Orange county two—Chittenden county one—Cale- 
donia county one—Franklin county two—Orleans county one— 
Essex county one—Grand-Isle county one—-and Jefferson county 
one. And the persons having the greatest number of legal votes 
shall be declared duly elected. The Legislature shall make a 
Hew apportionment of the senators to the several counties, after 
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the taking of each census of the United States; always egard- 4 
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ing the above provisions in this article. 7.7 ye y ne 


4th. For the first election of senators,, after the adoption: of 


this amendment, the freemen. of. the several. towns in each eoun- 
.ty, shall give their votes for the number of senators apportioned to`. 


such eounty, at the same time, and under the same regulations, 
as is provided: for the electian of .councillorg. And the cousta- 
ble or presiding officer, shall; in like manner, sort and count-the 
said votes and make two lists of the names of each person, with. 


ihe number of votes given for each annexed to his name; A. — 
record of which shall he made in the.town: clerk’s office; - 
and shall seal up such lists separately, and write on each the . . 
name of the town and these words, “Votes for Senators;? onè of. 
which lists shall, by the presiding offieer, he delivered to, the res 


presentative for said town; to be transmitted to the president- of- 


the senate; the other list, the said presiding officer shall deliver. ` . 


to the;elerk of the county court for said county, within ten days; 


whose duty it shall be to sort and count said votes, and. make à 
record of the same; a copy of which he shall transmit to the 


senate; and shall also, on or before the first day of October, then © 


next, transmit to the person ju persons having ihe greatest num- , 


her of' vates for senator or s 
election. 


nators, a` certificate of- his or their . 


Sth. The members of the senate shall be elected for three. 


years; and immediately after the first election shall -bẹ divided 
by lot into three classes; the seats of the first elass to be vacat- 
eif at the end of the first year, and the seats of the second elass 
at the end of the second year; and so on continually, to the end 
that one third of ihe senate may be elected annually. 
6th. .At the first session of the legislature after the organiza- 
tion of the senate, provisions shali he made by law, direeting the 


mode of giving in, sorting, counting, certifying and returning the. 


votes for senators; and for filling all vacancies; by ordering a 
new election in the county, or counties, where such vacancy may 
happen, in the senate, by resignation or otherwise. 
"th. The senate shall have the like powers to decide on the 
elections and qualifications, and to expel any of its members, and 


to make its own rules, and appoint its awn officers as is provid-~ 


ed in the ease of the.house of representatives. A major part of 
the senators shall constitute a quorum. ‘The lieutenant governor 
shall he president of the senate, except when he. shall exercise 
the office of governor, in which case, and when the office shall 
be vacant, and in absence of the lieutenant governor, the senate 
shall appoint one of its own members, president pro tempore, The 
lieutenant governor, when presiding in the senate, shall have a, 
casting, but no other vote, l 

. 8th. The senate shall have the sole power to try all impeach- 
ments. When sitting for that purpose, they shall be on oath or 
affirmation. -No person shall be convicted, without the concur- 
rence of tsro thirds of the members present. Judgment in cases 
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. ef'impeachment, shall nót extend. further than to removal from. 
office, and disqualification to hold and enjoy any office of honor, .. 
trust or. profit, under this state. But the party eonvieted shall .. 

-- nevertheless, be liable and subjeet to indictment, trial, judgment, .. 
-and punishment, according to law. : ee x 
_ Sth. The governor atid lieutenant governor shall be elected in . 

‘the máüner prescribed by the constitution and-laws of: this state; `. 
aid shall hold their respective offices from the day of declaring ` 
giheir election, until the first day, inclusive, of the next annual. 

“Hession of the legislature. The votes for governor, lieutenant ` 

governor and. treasurer, shall be sorted and counted, and their - 

: gleetions declared, by a committee appointed .by the senate and 

"house of representatives. If there shall, at any time, he no due - 

- election by the freemen, of governor or;lientenant governor, the - 
senate; with the house of representatives, shall, by joint ballot, 

_ "elect to the office of governor or lieutenant governor, as the ease . 

may be, one of the two candidates for those offices, respectively, _ 


* 


for whom the greatest number of votes shall have been returned. . |. 


. .0th.'"No person shall be'eligible to the office of governor, . 
lieutenant. governor, senator or representative, unless he bea 
freeman of this state, and have been five years a citizen of the - 
= United States; and have resided in this state three ‘years next - 
before his eleetion; the last. year of which, in case of a senator, ^ 
shall have been in the eounty, and in case of a representative, 
in the town for which he shalf be elected.  . - . ~ |. | 
41th. No person shall be allowed to vote in any of the elections 
aforesaid, unless he be a citizen of this and the United States. — 
i2th. The governor shall be captain general and’ commander 
in chief of the militia of this state; he shall commission. all offi- 
cers; and fill all vacancies in office, occasioned by death or other- 
wise, hy commissioniug some fit person or persons, as the case 
may require, to exercise the powers and perform the duties ‘of 
such: office, until the sameé’can be filled in the manner directed . 
by law of this constitution; he may require the opinion in writ- . 
ing of the judges of the supreme court, on any legal or constitu- 
‘tional question, relating to the powers and duties of his offices 
and may also demand of any officers, in the executive department, — 
information, or their opinion, on-any subject relating to the du- — 
ties of their respective offiees. . ee Tae. en: 
13th. The governor shall have power, after convictions, to 
grant pardons, for offences against this state, except in.cases of 
impeachment and capital offences; but he shall, in capital offen- 
ces, have power, by granting reprieves, to suspend execution ùn- 
til after the next session of the legislature; in which. cases the 
legislature, only, shall have power to pardon.: + 7 
14th. In addition to the powers herein’ before mentioned, and 
the ordinary powers and duties of the executive, preseribed by . 
the constitution and laws of this state, the governor shall nomi- 
nate, and by and with the advice and consent of the senate, ap- . 
point all judges in the courts of law and chancery, judges of pro- 
E * ` 
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8 Te CONSTITUTIONALIST. . | 
hate, sheriffs, high bailiffs, justices of the peace, and major and’ 
brigadier generals. Aud also, in like manner, to. nominate and 
appoint all other officers for whose'appointments provision shall: | 
not be otherwise made by law or this constitution, __ T nih 
"+ 45th. The representatives of the several counties, shall, at èv- 
ery session of the legislature, from time to time, in ‘county con- 
veution, recommend to the governor suitable persons to be appoint- 
ed justices of the peace in the several towns iu their respective | 
counties, when such appointments shall be necessary: And shally¢ 
in like manner, when the appointment of a sheriff or high bai- 
Jif shall be necessary in any county, recommend two suitable © 
persons, far each or either of ‘said offices; as the case may be; 
. and the governor shall nominate to each office respectively, one ` 
of the two persons recommended, ` eo te us 
46th. The governor shall have power, in ease he deem it ex- 
pedient, to call a special meeting of the legislature. 
47th. To the end that laws, before they are enacted may be 
iore maturely considered, and the inconveniences of hasty deter- - 
minations as much as possible prevented, every bill which shall 
; have passed the house of representatives and senate, shall, before : 
àt become a law, be presented to the governor; if he approves 
hé shall sign it; if not he shall return it with his objections, iia 
writing, to the house in which it originated, who shall enter the 
objections at large on the journal, and proceed to reconsider it. 
Af after such reconsideration, three fifths of that house shall agree 
‘to pass the bill, it shall be sent, together with the objections, to 
the other house, by which it shall likewise be reconsideréd ; . 
aud if appro ed by three fifths of that house, it shall become | 
a law. But in all such cases, the votés of both houses, shall be . 
determined by yeas and nays ; and the names of the persons vo- 
ting for or against the bill, shall he entered on the journal of 
each house. respectively. If any bill shall. not be returned by 
' the governor within five days, (Sundays excepted) after it shall 
have been presented to him, the same shall become a law in like 
manner, as if he had signed it, unless the legislature, by their ad- 
jourument, within three days after the presentment of such bill, 
shall prevent its return; in which case it shall not become a. 
law. ` - : 
18th. There shall be established iu this state, a court of chan- 
eery, distinet from the eourts of law, with general jurisdietion in 
causes properly determinable in equity. 
49th. The ehaneellor shall hold his office on the same tenure, 
ani be removeable in the same manner, as is provided in the ease 
of judges of the supreme court: and shall in like manner be se- 
eured in his compensation. 
20th. The judges of the supreme court, shall hold their offices, - 
respectively, during good behavior; they shall nevertheless, be 
removed from their respective offices, by a resolution of the sen- 
ate and house of representatives, assigning reasons for such remo- 
val; and eoneurred by a majority of two thirds of each house. 
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` 24st. The legislature shall, whenever it shall he. deemed expe- 
‘dient, establish eireuit courts of. common pleas, in lieu of- the 


" evounty courts, with a chief judge for each circuit, — 


. 22d. The chief judges of the eireuit courts shall hold their res- 


. pective offices on the same tenure, and bé removeable in the same 
manner, as is provided in ease of the judges ofthe supreme court. ` 


. 23d. All other judges of the éounty.or circuit eourts, and the 
indges of probate, shall hold their offices for five years; and aH 
sheriffs, high bailiffs, and justices of the peace for three years, 
from the time of their appointment, respectively; removeable ne- `- 
vertheless, as in case of the judges of the supreme court. Sheriffs 
shall be ineapable of being re-appointed to the same office, for 
three years next sueceeding the expiration of the time for whieh 


^ they were respectively appointed. ..- 


24th. All elections and appointments to the legislature, and to 
office under the constitution, shall be annual, in all cases where 
provision is not otherwise made. i D MEL 
25th. No person shall þe capable of holding in this state, more 
than one of the following offices or places, at the same time, to 
wit:—governor, lieut. governor, ehaneellor, judge of the supreme 
court, chief judge of any cireuit court, representative or senator © 
in the congress of the United States, treasurer of the state, repre-. 
sentative or senator in the legislature of this state, surveyor gen- 
eral, or sheriff; nor shall any person holding any office of profit 
-or trust under. the authority of congress, be capable of being eleet- 
ed a senator or representative in the state legislatures or hol- ` 
ding any exeeutive, judieiary, or military office, under this state. 
^. 26th. Neitherhouseshall,without the consent of the other,adjourn 
for more than two days, nor to any other place than that in which - 
the two houses shall be sitting. © re rue m 
27th. The writ of Habeas Corpus shall in no ease he suspeniled. 
It shall be considered a. writ issuable of right, and the legislature - 
shall make provision to render it a speedy and effectual remedy 
in all cases proper therefor. . ae 
28th. Beit Ordained, That such parts and provisions only, of 
the constitution of this state established by convention, on the 
ninth day of July, one thousand seven hundred and ninety three, 
as are altered or superceded by any of the foregoing amendments, . 
or are repugnant thereto, shall hereafter eease to have effect. 


x In Council of Censors, November 1, 148412. 

. RESOLVED, that the foregoing amendments, alterations, and 

additions to the constitution, consisting of twenty-eight articles, . 

be proposed to the people, for their consideration and adoption. : 
ok ‘ ISAAC TICHENOR, President. — 
Atest, ROBERT TEMPLE, Secretary. 
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~~ THE QUALITIES AND PRINCIPLES BY WHICH 
A GOOD GOVERNMENT SHOULD BE . . 
CHARACTERIZED, ^ *- 


“TO find out the best kind of government has been long the 

. elebrated problem in the political. world. In order to furnisli 
some imperfect materials for the solution of this very important 
inquiry, lef us consider and investigate the qualities and princi- ` 
ples, by which a good government ought to be characterized. ` 

* Men, frail and imperfect as they are, must he the instruments; 
‘by which government is administered. But in order to guard a- 
gainst the consequences of their frailties and imperfections, one 
effort, in the contrivance of the political system, is, to provide, 
that for the offices and the departments of the state, the wisest 
and the best of her citizens be elected. A second effort is, to 
communicate to the operations of government as great a share as 
possible of the good, and as small a share as possible of the bad 
propensities of our natures, A third effort is, to increase, en- 
courage, and strengthen those good propensities, and to lessen, 
discourage and correct those bad ones. A fourth effort is, to in- 
troduce into every form of government such particular checks 
and eontrouls, as to make it advantageous even for bad men to 
act for the public good. When these efforts are successful, and 
happily united; then is accomplished what we truly mean, when 
we speak of a government of laws, and not of men; then every 
mah does homage to the laws; the very least as feeling their 
eare ; the greatest as not exempted from their power. 

“What are the qualities in government necessary for produe: : 

. ing laws properly designed, properly framed and properly en- 
foreed? Goodness should inspire and animate the intention; wis- 
dom should direct and arrange the means; power should render 
the means efficacious, by carrying the laws vigorously into exe- 
cution, ‘The more all these qualities prevail in any government, 
the nearer does the government approach to its perfection. In 
some kinds of government, one of the qualities is eminent in un- 

. due proportion; in others, another; but the best are those, in 
whieh all the qualities are happily blended in their operation, 
and diffuse, through the whole society, their mingled and tem- 

. pered influence.” | | 

‘The powers of government are usually, and with propriety, 
arranged under three great divisions ; the legislative authority, 
the executive authority, and the judicial authority. Let us con- 
sider each, as its greatness deserves to be considered.”—t Wil- < 
son's Works, 4 vol. 392, 3, 4. l 


LEGISLATIVE POWER. 


THE Council of Censors, in their address to the people, say," 
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“The experience of every age has taught mankind the necessity of 
vesting portions of the supreme legislative power of the state iu 
_ the hands of several bodies of mien, in order to forus proper checks - - 
“> wpen the hasty and undue sae of its uatherity. We have 
t. thought the want of this a great defect mi our .goustitition; and 
* 5 have therefore preposed the introduectiongof A senate, as a; eo-or- 
**. dinate branch of the legislature." Judge Wilson observes, “The 
first reniark, which I shall make on.the strueture of the legisla- 
tive power, i$, that it ought to -be divided. In support of this 
position, which is, indeed, one of the most important in both the 
‘theory and the practice of government, many argdments may 
be advanced. Let me iutroduce one, by the declaration of an _ 
. admired judge, whose manly candour must charm every. generous . 
‘mind. “It is the glory and happiness of our excellent constitu- 
tion, that, to prevent any injustice, no man Is concluded by the 
first judgment; but that, if he apprehendé himself to he agsriev- 
ed, he has another court; to which he may resort for relief. For . 
my part, I can say, that it is a consideration of great comfort to 
me, that if I do err, miy ‘judgement is not conelusive to the par- ` 
Kid but my mistake may be rectified, and so no injustice be. 
one." Siranee, 565. ETIN, CLAN S 
“Ig less skill required—should less éaution be observed—in 
making laws, than in explaining them? Are mistakes less likely 
to happeri—are they less dangerous—is it less necessary to pre- 
vent or rectify them, in the former ease, than in the latter? - 
. Which is niost necessary? to preserve the streams, or preserve - 
the fountain from becoming turbid? i an MC. 
“But the danger arising from mistakes and inaccuracies is not - 
the only; nor the greatest one, to be apprehended froni a single - 
body possessed of legislative power. It is impossible to restrain 
it in its operations. No other power in government ean arrest 
_ the proceedings of that which makes the laws. Let us suppose, 
“that this. sin ie body, in a lucky moment, should pass a law te 
restrain itself; in the next mement, an unlucky one, it might re- — 
peal the restraining law. Any niowids, which it might raise to 
eonfine itself, would still be within the sphere of its own -fiotion; 
and whatever force should impel it, would necessarily impel 
those mounds along with it. 'To stop and to check, as well as 
to produce motion in this political globe, we must possess—what 
Archimedes wanted—another globe to stand upon, — — ^... 
“A single legislature is ealeulated..to unite in it all the perni- 
cious qualties of. the different extremes of bad government.’ It 
produces general weakness, inactivity, and confusion; and these 
are intermixed with sudden and violent. fits of despotism, injus- 


tiee, and cruelty. ° , - TE l uu 
“But 1 will take the subject a little deeper. It is of the utmost 
consequence that it be fully diseussed. In private life how often 
and how fatally are we seduced by our passions, and by our pre-. 
judices, from those paths, which would lead us to our true in- = 
terests? But are pun and prejudices less frequently to be 
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found in public bodies, than in individuals? Are they Tess pow- ; 


erful ? Do they not become inflamed by mutual imitation and èx- 
ample ? Will they not, if unrestrained, produce the most mis- 
.ehievous eifects.? Ye, who are versed. in the science of human 
nature—ye, who have viewed. it in the faithful mirror of histo-' 


ry—tell us, for you know, what answer should be given to these 
questions : Cannot you point out instances, in which the people * 


have become the miserable, vietims of ‘passions, operating upon 
their government without restraint ? Cannot you point out other 
instances, in which the violence of one part of the government 
has heen happily eontrouled by the constitutional interposition of 
another part ? BE 2 


“There is not in the whole seience'of politics a more solid, or- 


a more important maxim than this—that of all governments, those 
are the best, which, by the natural effect of their constitutions, 
are frequently renewed, or drawn back to their first principles. 
When a single legislature is determined to depart from the prin- 
ciples ef the constitutien—and its ineontroulable power may 
prompt the determination—there is-no constitutional authority to 
arrest its progress. - Ùi may proceed, by long and. hasty strides, 
in violating the constitution, till nothing but a revolution can stop 
its eareer. Far diferent will the ease be, when the legislature 
consists of two branelies.. If one of them should depart, or at- 
tempt to depart from. the principles of the constitution, it will be 
drawn back by the other, 'Fhe very apprehension of the event 
Will prevent the departüre or the attempt. 

. “In all the most celebrated. governments both: of ancient aud 
‘of modern times, we find: the legislatures: composed. of distinct 
bodies. Such was that formed at Athens, by Solon. Such was 
that instituted at Sparia, by Lyeurgus. Such was that, which so 
Tong flourished at Rome. . In our sister states, their legislatures 
, consist of distinct bodies of men.* Similar, upon this subject, 
is the constitution of the United States. And we can now hap- 
pily say, that Pennsylvania no longer exhibits an insintits < che 
eontrary—that she no longer Lofds out to view a beicon to be a- 
‘voided, instead of eu example deserving imitation.”°—-1 Wilson's 
Works, 394, 5, 6, 7.. . 

“In Pennsylvania, the senators are chosen for four years; but 
are so: classed, that the seats of one fourth part of them are va- 
eated at the expiration of every year; so that one fourth part 
may be chosen every year:. 

“The intention im assigning different limitations to the terms, 
for which the members of the different houses are chosen, and in 
establishing a rotation in the senate, is obviously to, obtain and: 
secure the different qualities, by which a legislature ought to be 
` distinguished. These qualities are stability, consistency, and: 
minute information.- All these qualities may be expected, in some 
degree, from each house; but not in equal proportions. For mi- 


. "See Note, page 12.. 
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mute information, the. principal. reliance will be placed on the 
house of representatives; because that house is the most nume- - 
' fous; abd hecause its members are mest frequently chosen. ‘The 

t ee of stability.and consistency will he expected chiefly from. 
^" the senate; because the senators continue longer in office; and. 
because only a part of them can be changed at any one time.— - 

2 Wilson’s Works, 152. ties dr ; 
“Between the senate ef the United States, aud that of Pem- 


" 


sylvania, there is:one remarkable point of difference, of which it © 


will he proper, in this place, to take particular notice. Aceord- 
ing to the constitution-of the United States, two senators are eho- 
. ‘en by thelegislature of each state; while the members of the house 

_ Of representatives are:chosen by the people. According to the - 
- constitution of Pennsylvania, the senators are chosen by the citi- . 
zeus of the state, at the same time, in the same manner,.aud at 

» &he same place, where they shall vote for representatives. — 

“To choose the senators. by the same persons by whom the ` 
members of the house of representatives are chosen, is, we are 
told, to lose the material distinction, and, consequently, all the 
benefits which would result from the material distinction, be~ 
‘tween the two branches of the legislature. .' ROM 

«If.this, indeed, should he the necessary consequence of elect- 
ang both:branches ‘by the same persons the objection, it is con- 

, fessed, would operate with a force irresistible. But many strong: | 

"reasons, we think, may be assigned, why all the advantages, to 
be expected from two branches ofa legislature, may he gained, 
cand preserved, though those two branches derive their authority 
from precisely the same sonree. = = ^ o 2 

“A point of honor will arise between them. The esprit du corps 
‘will soon be introduced...’ The principle, and direction; and aim - 
of this spivit-will, we presume, he af the best and purest kind 
an the two ‘houset. "Fhey will be rivals in duty, rivals in fame, - 
rivals for the vood graces of their common constituents, — 

. Eseh hone will be cautious, and earefal and circumspect, iu 
those proceedings, which, they know, must undergo the strict 
sand severe criticism of judges, whose inclination will lead them, 
„and whose duty will enjoin them, not te J1cs*e a single blemish un- 
moticed, or uncorrected. After aH the caution, all the care, and 
all the eireunispeetion, which ean be employed, strict and severe 

- eriticism, led by inelination and enjoined by duty, will find some- 


thing to notice and correct. -Henee, a double souree of informa- : 


‘tion, precision, and sagacity in planning, digesting, composing, 
comparing, and finishing the laws, both in form and sub<tance. 
Every bill will, in some one or more steps of its progress, undergo 
. the keenest serutiny. Tis relations, whether near or more remote, - 
to the prineiples of freedom, jurisprudence, and the constitution, : 
- will be aeeurately examined; and its effeets upon the laws àl- 
ready existing will be maturely traced. In this manner; rash 
measures, violent innovations, erude projeets, and partial eon- . 
Xrivaueés, will be stifled in the attempt te’ bring them forth. 
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These effects of mutualvwatehfaluess and mutual eontroul between. 
the two houses, will redound to the honor of each, and to the — : 
security and advantage of the state. — . Dre NE EE 
^ “Rivals for eharaeter, as we have seen the two. houses tobe, .. 
they will be rivals in all pursuits, by which eharaeter ean be ae- - 
quired, established, and exalted. ‘To these laudable pursuits the | 
erown of success will best be obtained, by vigour and’ alacrity in 
the discharge of the business committed to their care.” ms 
“A difference in the posts assigned to the two houses, and in the 
number and duration of their members, will produce a difference ` 
in their sense of the duties required and expected from them, 
The house of representatives, for instance, form the grand in- 
quest of the state. ‘They will diligently inquire into grievanees, . j 
arising both from men and things. Their commissions will com: j 
meneé or be renewed at short distances of time. Their senti- ; 
ments, and views, and wishes, and even their passions, will have , 
received a deep and recent tinctuxe from the sentiments, and ^ 
views, and zh and. passions of their constituents. Into their 
councils, and resolutions, and measures, fhis tincture will be 
strongly transfused. They will know the evils which exist, and 
the means of removing them; they will know the advantages al- 
ready discovered, and the means of increasing them. As the 
term of their commission and trust will soon expire, they will be 
desirous, while it lasts, of seeing the public business put, at least; 
in à train of accomplishment. From all these causes, a sufficient 
number of overtures and propositions will originate in the house - 
of represevtatives. These overtures and proposjtions will come, 
in their proper course, before the senate. ‘Those which shalkap-— 
pear premature, will be postponed till a more convenient season. 
hose which shall appear erude, will be properly digested and . 
formed. Those, which shall appear to bé calculated upon too 
narrow a scale, will he enlarged ‘ip their operation, and extent.. 
Those, which shall appear to he dictated by local views, incon-.. 
sistent with the Senerall welfare, will be either rejected altogeth- - 
er, or altered in such a manner, as that the interest of the whole 
shall not be sacrificed, or rendered subservient, to the interest of 
n part. S ee ER eee ee ne 
i V Articles of information, detached and seemingly unconnected, ` 
introduced by the house of representatives, at different times, 
from different places, with different ‘motives, and for different . 
purposes, will, in the senate, he eollected, compared, methodised 
and consolidated. Under their plastic hands, thosé materials, 
will be employed in forming systems, and laws, for the prosperi; `. 
ty and happiness of the commonwealth, = ^ . PETS 
“Ifat any time, the passions or prejudieies of the people should : 
be ill direeted, or ton strong, and the house of representatives 
should meet, too highly charged with tlie transfusion; it will be 
the business, and the dnty of the senate to allay the fervour; and ^. 
before it shall give a sanction fo the bills or resolutions of the _ 
other house, to introduce into them the requisite ingredients of © 
‘mildness and moderation. ' EE M D A 
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^ Extremes, on oue hand, are often the forerunners of extremes - 
.. -Am the other. Ifa benumbing torpor.should appear in the: body ` 
j^ politic, after the effeets of violent convulsions have subsided; — 
"aud if the contagious apathy should spread-itself over the house 
. of representatives; it will then beeome the business, and the duty - 
of the senate, to infuse into the publie councils and public meas- ` 
“ares the proper portion of life, activity and vigor. — - , 
.*Ín seasons of prosperity, it will beeome the care of the senate. 
io temper the extravagance, or repress the insolence, of publie _ 
dey: In seasons of adversity, the senate will be employed in ad- . 
ministering comfort and eure to the publie despoudeney. ^: — 
d “In fine, the senate will consider itself; and will be considered _ 
: - by the people, as the balanee wheel in the great-machine of go- : 
+ yernment; ealeulated and designed to retard its movements, when ` 
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X. they shall be too rapid, and to accelerate them, when they shall ^ - 


* be too slow. 
DA 


*] hese reflections, which seem to arise naturally from the sub- 
ject before us, will, we hope, be sufficient to convince you, that . 
-the most beneficial purposes may be rationally expected from the 
senate of Pennsylvania, though the senators, as well as the mems ^ 
bers of the house of representatives, be elected immediately by the - 
Gitizens of the eommonwealth."—2 Wilson’s Works, 144, 5, 6, 7,8. 
‘In the form of a constitution, prepared by Mr. Jefferson, in 
4783, for Virginia, we learn his principles of government. One 
article is, that, - i T MMC . 
“The legislature shall consist of two branches, the one to ba 
ealled the house of Delegates, the other the senate, and both, the 
General Assembly. The concurrence of both of these expressed - 
on three several readings shall be necessary to the passage of a 
law.%—Jefferson’s Notes on Virginia, 289. 
This shews that it was his opinion that the legislative power 
ought ¥o be divided, and that the senate should he a coordinate 
branch, that is, to haye a complete negative on. the house of del- - 


egates. : A 
- NOTE. | | m 
: The governments established over the United States; while 
British colonies, were of four kiuds. ‘The first was a charter 
government, by which the powers of legislation were vested in a 
goyernor, ‘couneil, and assembly, ail chosen by the people. Of 
this kind Were, and still are, the governments of Connecticut and 
Rhode tipi -and, originally, that of Massachusetts. The ge- 
cond was at proprietary government, in which the proprietor of _ 
the provinee;was governor, although he generally resided in En- 
gland, and administered the government by a deputy of his own 
appointment;ithe assembly only being chosen by the people. 
Such were thé governments of Pennsylvania and Maryland; and, 
originally, those. of New-Jersey and the Carolinas. The third . 
was a royal government, in which the governor and council were. ` 
appointed by tBe crown, and the assembly by the people. Of . 
this kind were {hose of New-York, New-Hampshire, Virginia, - 
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Georgia, New-Jersey after 1702, and the Carolinas after 1729. 
Vhe fourtlt was a mixed government, in which the governor alone 
- was appointed by the crown, and both the council and assembly - 
weré chosen by the people. Of this description was the govern- 
ment of Massachusetts. ' | l i 

It will appear from the following extracts from their constitu- 

ions that in all the states new forms of government have been . 
substituted by the people, except in Connecticut and Rhode-Isl- 
and, where the old charter forni, the relie of eoilonial submission, 

äs still retained. . S E i 

New-Hampshire—The legislative power is vested in.a senate, 
ehosen annually by districts, and a heuse of representatives, cho- 
sen annually. | E NM 

Mascachusetts—The legislature consists of a senate, eliosen 
annually by districts, and a house of representatives, chosen an- 
nually. 

‘ Bhade-Island.—The charter of 1663, is the constitution of the 

state. The legislature is composed of a council of 12, including 

the governor and deputy governor, all ehosen annually, and a 

house of representatives, consisting of deputies from the several 

áowns, chosen twiee a year. l i 

Connecticut.—The charter of Charles II. contains the consti- 
tution of the state. The legislature is composed of a counei, 
consisting of the governor, lieutenant governor, and 12 assistants, 

ehosen annually, and a house of representatives, chosen twice a- 

ear. ELE . f . ' 

: New-York.—The legislature consists of a senate, ehosen by | 
districts, for four years, one fourth part annually, and a house of 
zepresentatives, elected once a year. l l . 

JVew-Jersey.—The legislature is. composed of a legislative 
council, chosen annually. by counties, each: county choosing one, 
and a house of assembly. elected annually, both branehes posses- 

sing co-ordinate powers and having a negative upon each other. 

Ponnsylvania.— The legislative power is vested in a senate, 

£hosem by districts for four years, one fourth annually, and a 
&ouse of representatives, elected every year. 

Delaware.—The legislature consists of a senate, ehosen trien- 
nially by counties, one third each year, aud a house of represen- 

datives, chosen annually. " Ad. mE 
^  sMarylind.— The legislature is styled The General Assembly, 
and consists of a senate, chosen every fifth year, and a house of 

#elegates, elected annually. - l p M s 

Virginia.—The legislature is eomposed of a senate, chosen for 
four years, by districts, one'fourth part annually, and a house of 

xepresentatives, elected annually. d 7 

NVorth-Carolina.—The legislative power is vested in a senate, 
ehosen annually by counties, and a house of commons, elected 
annually.. - | E DS " = 

-South-Carolina.—The legislature is. composed of a senate. cho- ~ 
sen by districts for four years, half every two years, and a heuse 

of representatives, elected every two years. f 


J 
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- £7 Georgia. —The legislature consists of a senate, chosen annual-- 
Ty by counties, one from each, and a house of representatives, 
eleeted annually by eóunties. i AREE 


E 


.. ‘Kentucky. —Wthe legislature is composed ef a senate, chosen by 


Mistriets for foùr years, one fourth annually, and a house of re- 


M 


D 


presentatives, eleeted yearly. AC u 
* "Tennessee.— Y he legislature consists of a senate, and a house o£ 
representatives, chosen biennially.. » 

" Ohio.— The legislative authority is vested in a General Assem- 
bly, consisting of a senate, chosen biennially, one half each year, 
and a house of representatives, elected annually. = ^- A 

. United States:—All legislative powers are vested ina Congress 
-of the United States, which consists of a senate composed. of two 

 senátors from each state, chosen by the legislature thereof for. 
- six years, and a house of representatives, chosen every second 
year by. the people of the several states. l . K 
It appears, then, that in every state which has adopted a con- 
stitution, Vermont excepted, as well as in the government of the 
United States, there is a senate or council, which forms a com- 
plete co-ordinate branch of the legislature. In all these consti- 
tutions, the frame of government begins, as is remarked by a sen- 
sible writer, with a solemn declaration, that the supreme legisla- 
tive power shall he vested in a senate, or council, and a house of 
representatives, giving them equal powers, except in some par- 
ticular instances of trifling limitation. In some, the limitations 
vestrict the senate; in ethers, the house of representatives. ‘The 
writer proceeds, and says, “Most of these eoustitutions were a- 
dopted, or materially altered so as to introduce a senate, since : 
tlie adoption of the present constitution of Vermont, which, in its 
leading featiires, was copied, in the infancy of the state, from the 
old constitution of Pensylvania, exploded in the year 1790.” 
If the choice of members of the senate for three years should ` 
be deemed objectionable, and their annual election. be preferred, 
the convention may reject the 5th article of the amendments, 
which provides for the election of members of the senate for 
three years, and adopt the 24th article which declares that “AIH 
elections and appointments to the legislature, and to office under 
the, constitution, shall be annual, in all: eases where provision is 
not otherwise made.” By doing this, the members of the senate 
willibe chosen by counties, annually, and the constitution, in this 
respect, be similar to the constitutions of New-Hampshire, Mas- 
. sachusetts, New-Jersey, North-Carolina and Georgia. . 


THE REASON OF OUR PREJUDICES. AGAINST 
. "THE EXECUTIVE AND JUDICIAL POW- - 
SERS, EXPLAINED. 


e «HABITS eontraeted before the late revolution of the United 
States, operate, in the same manner; since that time, though ve- 
ry material alterations may have taken place in the. objects of 
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their operations.. - Before that period, the exeeutive and the jw ; 


dicial powers of government were placed neither in the people; 
nor in those, who professed to receive them under the, authority 


wet 


of the people. ‘They were derived from a different and a foreign: `. . 


jects of aversion and distrust?. Need we be surprised that every ^ 
occasion was seized for lessening their inflaenee and weakening 
their energy?’ On'the other hand, our assemblies were chosen by 
ourselves: They were the guardians of our rights, the objects 
of our confidence, and the anchor of eur political hopes. Every 
power, which could he. placed in them, was thought to he'safely 
placed; every extension of that power was considered as an ex- 

P " , 


. 


tension of our own seeurity. E s 

“At the revolution, the same fond predilection and the same 
jealous dislike, existed and prevailed. ^ The- executive and the 
judicial as well as the legisiative authority was now the child of 
- the people; but to the two former the people behaved like step- 
mothers. . The Legislature was still discriminated. by exeessive 
partiálity; and into its lap, every good and precious gift was pro- 
fusely thrown. Even at this time, people ean scarcely divest 
themselyes of those opposite prepossessions; they still hold the. 
Janguage which »xpresses them, though, perhaps they do not per- 
ceive the delusive mistake. In observations on this subject we hear 


source;. they were regulated by foreign. maxims; they were direet- ':; 
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ed to foreign purposes. Need we.be surprised that they were ob- - 


the legislature mentioned as the people's representatives.—' Ehe dis- - 


tinction, intimated by implication, though probably not avowed up- 
on reflection, is, that the executive and judicial powers are not con- 
neeted with the people by a relation so strong, or near, or dear. 
But it is high time that we should chastise our prejudices; and that 
we should look upon the different parts of government with a just 
and impartial eye. The executive and judicial powers. are now 
drawn from the same source, are now animated by the same prin- 
ciples, and are now directed to the same ends with the legislative 
authority; they who execute, and they who administer. the laws, 
are as much the servants, and therefore, as much. the -friends of 
the people, as they who make them. The character, and inter- 
est, and glory of the two former, are as intimately and as neces- 
sarily connected with the happiness and prosperity. of the people, 
as the characters, and interest, and glory of the latter are.. Be- 
sides, the execution of the law, and the administration of justice 
under the law, bring it home to the fortunes, and farms, and. 
houses, and business of the people. Ought the executive or the 
judicial magistrates, then, to be considered as foreigners? Ought 
they to be treated with.a chilling indifferenee?"—4- Wilson’s 
Works, 398, 9. | a s 


THE EXECUTIVE POWER. 


THE Council of Censors observe, that «Tt is too obvious to 
need proof, that bodies of men are unstable, in proportion as they 
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^: ‘aye humerous; and conduct without due consideration, and regard 
to the 'pulilie- interest, in ‘proportion as their responsibility is 
z, hared by numbers. We have therefore, thought it advisable, to 
 *eüüfer the powér of:nomination to office, on the gaverner, . who, 
by his annual election, is immediately responsible to the people; 
and the power of controuling. appointments to:office, in pursuance 
of his. nomination, on the senate, the less numerous branch of the - 
legislature.* ..The council hope, by these means, to leave the 
ehoiee of the members of the legislature more free from the in- 
fluence of designing men, who may often promote the election of 
individuals, in order that themselves, in their turn, may be pro- 
müted: And also, to relieve the legislature itself froni the cor- 
rupting influence of a too frequent exercise of the power ofap-. — 
-pointment; as well as. to save much time of the legislature, and 
expense to the state, now wasted in the present mode of electing 
"officers." Judge Wilson, speaking on this subject, says “the ex- 
ecutive as well as the legislative power ought to be restrained. 
But there is a remarkable contrast between the proper modes of 
restraining them. The legislature, in order to be restrairied, 
must he divided. The exeeutive power, in order to be restrain- — 
. ed, should be one. Unity in this department is at once a proof 
aud an ingredient of safety and of energy in the operations of 
government. Pr. s 7 l 
- “The restraints on the legislative authority, must, from its na- 
ture, be chiefly internal; that is, they must proceed from some 
part or division of itself. But the restraints on the executive 
power are external. These restraints are applied with greatest 
certainty, and with greatest efficacy, when the object of restraint 
is clearly ascertained. This is best done, when one object only, 
distinguished -and responsible, is: conspicuously held up to the 
view, and examination of the public. AMO 
“In planning, forming, and arranging laws, deliberation is al- 
ways becoming, and always useful. But in the active scenes of 
government, there are emergencies, in which the man, as, in oth- 
er cases, the woman, who deliberates, is lost. Secrecy may be’ 
equally necessary as despatch. But can either seereey or des- 
patch he expected, when, to every enterprize, and to every step 
in the progress of every enterprize, mutual communication, mu- . 
tual consultation, and mutual agreement among men, perhaps of 
discordant views, of discordant tempers, and of discordant inter- 
ests, are indispensahly necessary? How much time will be con- 
sumed; and when ‘itis consumed, how little business will he 
done? When the time is elapsed; when the business is unfinish- 
ed; when the state is in distress, perhaps, on the verge of de- 
struction; on whom shall we fix the blame? Whom shall we se- 
leet as the object of punishment? Ruinous dissensions are not the 
only inconveniences resulting from a numerous executive body; 
At is equally liable to pernicious and intriguing combinations. 


* See Note 2d, in Page 22. 
€ 
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When thefirst takes place, the publie business is not done at- affs T 
when the last takes place, it is done.for mean or malieous pur- 
oses. kd 20048 abe 
“The appointment to office is an important part of the exeeü-^ - 
tive authority. Much of the ease, much. of the reputation, much 
of the energy, and much of the safety of the nation depends on 
judicious aud impartial appointments. But are impartiali- 
. ty and fine diseernment likely to predominate in:a numerous 
executive body? hi proportion: to their own number; wilkbe the 
number of their-friends, faveurites, and dependants. Aw office is 
to he filled. A: person nearly connected, by some of the forego- 
ing ties, with- one" of those who are to vote in filling it, is named 
as a.candidate. His patron is- under no necessity to take any 
part, particularly responsible, in his appointment. He may ap- 
pear even cold and indifferent on the oeeasion. But he posses- 
ses an advantage, the value of which, is well understood in be- 
dies of this kind. Every member, who gives, ou his account. 
a vote for his friend, will expeet the return of a sinfilar favour 
on the first convenient opportunity. In this manner, a recipro- — 
eal intercourse of partiality, of interestedness, of favouritism, 
perhaps of venality, is established; and, in no particular instanee; 
is there a practicability of tracing the poison to its source. Igne- 
rant, vicious, :-«! ; .ostituted characters are introduced into of- 
fice; and some o£ :ose, who voted, and procured others to vote 
for them, are the first, and loudest in expressing their astonish- 
ment, that the door of adinission was ever opened-to men of their 
infamous description. The suflering people are thus wounded, 
and buffeted, like Homer’s Ajax, in the dark; and have not even 
the melancholy: satisfaction of knowing by whom the blows are. 
given. ‘These-who possess talents and virtues, which would re- 
flect honour on office, will be reluetant to appear as candidates 
for appointments. If they should be brought into. view, what 
weight will virtue, merit, and-talents for office have; ima- balance 
held and poized by partiality, intrigue, and' ehieane?. 
. “The person who nominates or makes appointments to office, 
should. be known. His:own office, his own character, his own 
fortune should be responsible; He should be alike unfettered, 
and unsheltered by counsellors. No constitutional stalking horse 
should he provided for him, to-coneeal his-turnings and windings, 
when they are too dark and too crooked to be exposed to public 
view.. Instead of the dishonourable intercourse, which 1 have 
already mentioned, an intercourse of a very different kind should 
be established—an intereourse of integrity and discernment, on 
the part of the magistrate who appoints, and of gratitude, and 
eonfideuce on the part of the people, who: will receive the benefit 
from his appointments. Appointments made and sanctioned in 
this highly respeetable manner, will, like a fragrant and benefi- 
eent atmosphere, diffuse sweetness and gladness around those, te 
whom they are given. Modest merit will be beckoned to, in or- 
der to encourage her to come forward. Barefaced impudence 
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and unprincipled intrigue will receive repulse and disappoint- 
ament, deservedly their portion, . —  - pM. 

:“If a contrary conduct should, unfortunately, :be .abserved— 


';. and; unfortunately, a contrary conduct will be sometimes observ- 


-ed—it will lie known by the citizens, whose eonduet it is; and, if 
they are not.seized with the only distemper incurable in a free 
;government—the distemper.of being wanting to themselves—they 
will, at the next election, take effectual care, that the person, 
who has once shamefully ahused their generous.and unsuspeeting. 
‚confidence, shall not have it in his: power to insult and injure 
them a second time, by the repetition of such an ungrateful re- 
turn. ft TN 

“The observations, which I have made on the appointments to 
soffice, will apply, with little variation, to the other powers and : 
duties of the executive departments. TT 
“If the executive power of government is placed in the hands 


* 


. f oue person, who is to direct all the subordinate offices of that. 


department; is there not reason to expect, in his plans and eon- 
duet, promptitude, activity, firmness, consistency, and energy? 
"These mark the proceedings of one man; at least, of one man, fit 
to -he entrusted with the.management of importaut publie affairs. 
May we not indulge, at least in imagination, the pleasing pros- 
pect, that this one man—the choice of those who are deeply in- . 
terested in a proper choice—will be a man distinguished by his 
abilit%s? Will not those abilities pervade every part.of his ad- 
ministration? Will they not diffuse their animating influence, o- 


wer the most distant corners of the nation? May we not further 


indulge the pleasing imagination, in the agreeable prospeet—in 
one instance, at least, it is realized by experience-—that the pub- 
lie choice will fall upon a man, in whom distinguishing abilities 
will be joined, and sublimed by distinguished virtues—on a man, 
who, on the necessary foundation of private character; decent, 
respeeted, and dignified, will build all the great, and honest, and 
candid qualities, from which an elevated station derives i ts most 
beautiful lustre, and publie life its most splendid embelishmepts? 

“If these pleasing prospects should unhappily be blasted by a 
preposterous choice, and by the preposterous conduet of the ma- 
gistrate chosen; still, at the next election, an effectual remedy 
ean be applied to the mischief; and this remedy will be applied 
effectually, unless, as has been already intimated, the citizens 
should be wanting to.themselves. . For a people wanting te 
themselves; there is indeed no remedy in the politieal dispensary. 
From their power there is no appeal; to their error, there is no 
superior principle of eorreetion.^—-1 WWilson’s Works, 400, 4, 2, 
By An E AE S 
NOTE 4. 

4. Y will examine this subject. farther.—By arr. II, See. 2, 
of the Federal Constitution, the president, “Shall nominate, and 
by and with the adviee and eonsent of the .senate, shall appoint 


ambassadors, other publie ministers, and eonsuls; judges ef the 


* 
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'supreme eourt, and-all other officers of the United ‘States, whose. 
“ appointments are not-herein otherwise provided for, and whieh - 
shall be established by law.” «|. =... ^. . ^ E 


* 


if we compare this with the 44th article of the amendments, ~. 
we find a likeness in the manner of appointing officérs—the pres- ` 
ident nominates, and by and with the consent of the senate ap- 
points—so does the governor. The president appoints officers 
in every státe—the governor appoints in this state. Would the 
president, who resides in the city of Washizgton, be likely to 
know, who are qualified to he attorney, atd marshal in Vermont 
Distriet, as well as the governor, who resides here, would know, 
who are qualified to be sheriffs and high-bailiffs, in the several ' 
counties? No. This, then, is a reason, why the governor.should 
rather be intrusted to nominate sheriffs and high-bailiffs, than 
the president to nominate the attorney, and marshal; the govern- 
or’s means of information are better; therefore, he would be more _ 
likely to nominate suitable persons. If all our representatives 
in congress should unitedly recommend 4. to the president, as a. 
suitable person to be appointed attorney, or marshal af this dis- 
trict, would the president be obliged to nominate him? No-—the i 
Federal Constitution does not require it. ‘But, if the representa- ` 
tiyeş of a county, in county convention, recommend A. and Jj. as 
suitable persons to be sheriff, in their county, the governor, by the 
latter part of the 15th article of the amendments, is obliged to 
nominate one of them to the senate for the office. So it is, as to 
` high bailiff. Here, then, we see restrictions laid upon the gov- 
ernor, that are not upon the president. We will now attend to 
the former part of the 15th Article, viz. “The representatives of 
the several counties, shall, at every session of the legislature, 
from time tó time, in county convention, recommend to the gov- 
ernor suitable persons to be appointed justices of the peace in the 
several towns in their respective counties, when such appoint- 
ments shall be necessary.” "This clause shews it to be not only 
the duty, but the right of the representatives of each county to 
reeommend to the governor suitable persons to be appointed jus- 
tices of the peace. “Right, and obligation are reciprocals that is, 
wherever there is a right in one or more persons, there js a cor- 
responding obligation, ‘either express, or implied. Here the re- 
presentatives have a constitutional right to recommend suitable 
persons—to whom? to the governor—now, it is absurd to sup- 
pose, the governor is not under obligation to regard such recom- 
mendation in making his nominations to the senate. It is not, 
however, to be understood, that the governor, who is responsible 
to the people, has no yoiee in this business—he is to exercise a 
sound discretion, and if he find, that the representatives, in con- 
vention, have recommended an unsuitable person for office, he _ 
will say that they had not a right to do it, and he is not obliged 
to regard such recommendation. Some may object, that these 
county conventions will fetter and shelter the goyernor too much 
"with counsellors—that they will serve as a constitutional stalk; 
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. yg horse'to conceal his turnings, and windings. There is weiglit 
in the objection—The governor, if inquired of why he appointed 
such and such persons, sheriff, high bailiff, and justices, may an- 
swer that they, were recommended to him by the representatives. . 
of ‘the county ‘in eounty convention; still, I believe, there is a 
propriety in- having county. conventions to recommend. It is 
. what we haye been. aceustomed to, with this variation; that in- 

‘stead of: carrying their recommendations to the joint committee '; 
of both houses, they lay them before the governor, and he lays 
them before the senate. - If, on elose exaniination, the persons 
recommended are found suitable for the offices, they will be ap- 
. pointed, otherwise not. It is hoped; that the people will receive 

-some benefit, from this variation—that the characters and quali- 
fications of -persons recommended hy conventions will be more 
..thorqughly inquired into by the governor, and senate, than they 


have heretofore been by the joint committee of both houses, ^ E-- "24 


ven, if-an unsuitable person should be recommended to the gover- 
nor, and: the governor should nominate him to the senate, it is . 
expected, that the senate, if they know the person to he unsuifa- 
. ble, will withhold advices and consent to his appointment to of-. 
fice. With so much caution—and there cannot be too much cau- 
tion—-persons, who cannot read and write, and persons of bad 
moral- character, will -not likely be appointed justices, of the 
peace—-some such have heretofore been appointed (ineautiously) 
hy the joint committee of both houses, P 

Agüun, if a known bankrupt should induce the representatives 
of his county tà agree on-him for sheriff, and, in county eonven- 
tion, they should recommend him to the governor for the office, 
the governor would not be likely to nominate him to the senate, 
or if he did, the senate. would not be likely to give their.advice, | 
and consent to- his appointment. But, how often such persons : 
have been appointed sheriffs by the joint committee of both houses, . 
not only to the damage of individuals, but to the injury of the 
ştate! — . P l 

Tf the representatives of each county, in county convention, can 
recommend: suitable persons to be appointed sheriff, high bailiff, 
and justices of the peace in their respective counties, and this re- 
commendation is obligatory on the governor to nominate them to 
the senate, why need the representatives complain because the 
appointment does not ultimately depend upon them? If they ean 
have the very men they recommend, what more do they want? do 
they wish unsuitable persons to be appointed, in case they should 
happen to recommend some to the governor? — - 

If the governor and senate are as much the servants, therefore, 
as much the friends of the people as the representàtives are, why 
Should the people be unwilling to trust them to give a final vote 


in the choice of their officers? ft is said, by Judge Wilson, that . 


the character, and interest, and glory of the governor and senate 
are as intimately and" necessarily connected -with the happiness 
and prosperity of the people, as the character, and interest, and 


-- 
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glory.of the representatives are"— Why then not trust them ax . 
soon? Is it becáuse they are: fewer in number, than the represeii- 
tatives? Do wisdem and patriotism consist. in numbers? Ef so, 
then double the number of. your representatives, and you double 
their wisdom and patriotism. This would be a°fortunate thing 
for the people—more wisdom, and more patriotism in that branch 
would do us no harm. But wisdom and patriotism do not consist 
in numbers, and it is hoped, that as much of these will fall to the 
share of the governor, and senate, as to the other branch of the 
legislature, and that they will be more competent to appoint suit- 
ahle persons to fill the aforesaid offices. s 

. As to the more important offices, which do sot concern one 
county, more than another, it seems highly proper, that the gov- 
ernor should nominate suitable persons to fill them. : 

l NOTE IL 
The provision contained in the 44th article of the amendments, 

which empowers the governor to nominate, and by and with the 
advice aud consent of the senate, appoint all judicial officers, &c.- 
8 founded upon principles which are unquestionable in their na- ` 


ture, and in strict conformity to the common sense and reason of `` 


mankind, Yet.it is to be feared, that passion may triumph over 
reason, and good sense be forced to yield to inveterate prejudice. 
We know that habits, once formed and become familiar, are 
mot easily laid aside. It may he difficult to persuade those who 
have been, or expect to. be, members of the house of representa- 
tives, to transfer from that body a power, to the use of which its 
mentbers have been so long accustomed, and which they have 
found to be in iheir hands, such efficient means of self agrandize- 
ment. We have no hesitation in declaring the opinion, that the 
power of appointment to office could not have been placed in more 
zmproper hands than it is by the present constitution. To the ex- 
isting mode, it would indeed be preferred, much preferred, that 
the power of appointment of the judges of the supreme court 
should be exercised by the peeple at large, and of the judges of 
. the eounty court, by the people of the several counties. This 
wethod would, at least, give an opportunity to examine the char- 
acters, and canvas the qualifications of the several eaudidates for 
these offices; and,if the people would be governed in their choice by 
party views and prejudices, they would, nevertheless, be free from the 
eombined influence of corrupt and selfish motives. Asto the degree 
of responsibility the people might feel for the fidelity and ability 
af these officers, we admit it would probably not be greater, nor 
eould it be less. than what is now felt by the members of the 
ouse of representatives.. . 

If the objections against giving to the governor, by anå with 
the advice and consert of the senate, the power of appointment 
to office, should prevail, andthe 14th article of the amendments, 
which contains that provision, be rejeeted, the consequence will be 
that the power of appointment will be regulated by the provis- 
ions of the present constitution, and, in ease a senate shall be in- 
fraduced into the government, will be exercised by the house of 
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rëpresentatives in conjunction withthe senate. That such wilt 
be the result, will appear evident upon a moment’s consideration- 
By the 9th section of the present constitution, the house of repre- 
sentatives “may annually, on their first session after their elec- 
ton, iù conjunction with the council, elect judges of the supreme 
and several county courts, &c.” Although the reading of the 
constitution, when amended, will be, that “the house of represen- 
tatives in conjunction with ihe council may appoint, &e.” yet no 
. diffieulty will occur, nor ean any doubt be entertained, that this 
power mast be exercised by the house in conjunction with the sen- 
ate. The first aad second articles of the amendments declare, 
“That there shall hereafter, ir- lieu of the present executive coun- 
eil, be a senate, whieh, with.the house of representatives, shail be 
a coordinate branch of the legislature; aud the senate and house 
ef representatives shall constitute “The General Assembly of the 
State of Vermont. By these articles, the council is to be abol- 
ished, a senate substituted in lieu thereof, and all powers ` belong- 
"dug to the council, (as well those of appointment to office in 
eonjunctian with the heuse of representatives as others,} 
are -te be transferred and given to the senate, together 
with the additional power of a negative upon the house of repre- 
sentatives, acquired by its-heeoming “a coordinate branch of the. 
legislature.” X nu 


THE QUALIFIED NEGATIVE OF THE GOVERNOR. ` 


IT is proposed, by the 47th article of the amendments, to give 
to the governor this negative on the two branches of the legisla- 
ture. The arguments of Judge Wilson, where he speaks 
ef the qualified negative of the president of the United States, 
may be applied to the support of this article of the amendments. 
He says, ** perhaps the qualified negative ofthe president of the 
United States ou the proceedings of the Senate aud house of Rep- 
resentatives in Congress, possess advantages over an absolute ne- 
gative, sueh as that vested in the erown of Great Britain over the 
proceedings of the lords and commons. ‘To this last, reeourse 
would not be had, unless on occasions of the greatest emergency. 
A determination not to interpose it without the last necessity, 
would prevent the exercise of it in many instances, in which it 
would be proper and salutary. In this manner, it would remain, 
like a sword always in the seabbard, an instrument, sometimes 
of distant apprehension, but not of present, or praetieal use. -The 
exercise of the qualified negative is not an experiment of either 
dangerous or doubtful issue. A small bias, it turns without noise 
or difficulty. 'To the operation of a powerfui bias, whieb cannot: 
be safely checked or diverted, decently and leisurely gives 
way. . : 
“The qualified negative will'be highly advantageous iu anoth- 
er point of view; it will form an index, by which, from time te 
tme, the strength and height of the current of publie. opinions 
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‘and public movements may, with considerable exactness, be as- 
eertained. Whenever it is exercised, the votes of all the mem- 

‘bers of both houses must be entered on the journals. The sin- 


. gle point, that there is a majority, will not be the only. one, which - 


will appear; it will be evinced also, how great that majority is. 
If it consists of less than two thirds of both houses, it seems rea- 
sonable, that the dissent of the executive department should sus- 
pend a business, which is already so nearly in equilibrio. On 
the other hand, if, after all the discussion, investigation, and con- 


sideration, which must have been employed upon a bill in its dif- - 


, ferent stages, before its presentment to the president of the Uni-, 


ted States, and after its return from him with his objections to it, 
two thirds of each house are still of sentiment, that it ought to be 


passed into a law; this would be an evidence, that the -current 


of publie opinion, in- its favour, is so strong, that itgought 
not to be opposed. The experiment, though doubtful, ought to 
be made, when it is called for, so long, and so loudly. 


“Besides, the objection of the president, even when unsueeess- - 


fal, will not be withoutits use. Lf the law, notwithstanding all 
the unfavourable appearances, which accurate political disquisi- 
tion dicovered against it, preves, upon trial, to be beneficial in 


practice; it will add one to the many instances, in which feeling ' 


may be trusted more than argument. ` Tf, on the contrary, experi- 
ence shows the law to be replete with ‘all the inconvenienees, 
which . sagacious scrutiny foresaw in its operations, the disease 

will i sooner appear, than the remedy will be known and ap- 
plied. ` 


so 


“Another advantage, of veryigeneral and extensive import, will - 


flow from the qualified negative possessed by the president of the 
United States. His observations upon the bills and acts of the 
legislature will, in a series of time, gradually furnish the most 
valuable and the best adapted materials for composing a practi- 
cal system of legislation. In every successive period; experience 
and reasoning will go hand in hand; and will, jointly, produce a 
collection of accurate and satisfactory knowledge, which could he 
the separate result of neither."—4 Wilson’s Works, 449, 450. 

To prevent the passing of improper laws, Mr. Jefferson, in his 
draught of a Constitution for Virginia, inserted the following ar- 
ticle: 

“The governor, two councillors of state, and a judge from 
each of the superior courts of chancery, commou law and 
admiralty, shall be a council to revise all bills wMgh shall have 
passed both houses of Assembly, in which council the governor, 
when present, shall preside. Every bill, before it becomes a law, 
shall be represented to this council, who shall have aright to ad- 
vise its rejection, returning the bill with their advice and reasons 
in writing to the house in which it originated, who shall proceed 
to reconsider the said bill. But if after such reconsideration, 
two thirds of the house shall be of opinion the bill should pass 
finally, they shall pass aud send it, with the advice aud written 
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reasons of the said Council of Revision, to tlin other house, where- . 
in if two thirds also shall be of opinion it should pass finally, it 
‘shall thereupon become a law; otherwise it shall nat," —Jeffer- 
son's Notes, 04. °° 3 LA 
, Here Mr. Jefferson recognizes a qualified negative, which ap« - 
proaches to an absolate negative as miueh nearer that the one 
proposed by 17th article of amendment, as the proportion 2 bears. 
to 3 is greater than that of 3 to 5. ^ - MEE MEL 
But 1 return te Judge Wilson. He again, speaking of the 
qualified negative, says, *Inow consider it merely as an 
excellent regulation to secure an additional degree of accuracy’ 
and cireumspection’ in the manner of passing the laws."—2 
Wilson's Works, 176. | me 
After observing that the governor of Pennsylvania, as well as 
the president of the United States, has this qualified negative, 
‘Judge Wilson says, “ after all, there is, perhaps, too itiuch rea- 
son to ‘apprehend that the cacoethes legis ferundi will be but too 
prevalent in both governments. This is an imperfection—in the 
present state of things, the-very best institutions have their im- 
perfeetions—this is an imperfection incident to governiients, 
which are free. In such governments, the people, at once sub- 
jects, and sovereigns, are too often tempted to alleviate, or alter 
the restraints which they have. imposed upon themselves. 
“In Athens the number and intricacy of the laws were produc- 
tive of great inconveniences, and were considered and felt as a 
erievance of the most uneasy and disagreeable kind. Livy, 
whose eloquence is marked as conspicuously by its justuess, as 
by its splendor, gives us a strong representation of the unwieldi- 
ness of Roman laws. He describes them as “immensus aliarum 
super alias acervatarüm legum cumulus”—an immense collection 
of piles of laws, heaped upon one another in endless confusion. 
The deseription of the energetic Tacitus is still more concise and . 
expressive—“legibus laborabatur"—the state staggered under the. 
burthen of her laws. As to Pennsylvania, I will, as it becomes me, 
simply state the fact.. Within the last fifteen years, she has 
‘witnessed, and she has sustained an accumulation of acts of legis- 
lation, in number, eight hundred and seventy-one,? 2 Wilson's 
Works, 177, 8. by 
. Nore. What is here said, was spoken in the year 1791 or 
1792. The constitution of Pennsylvania was altered, aud proper 
cheeks were given the legislative, executive and judicial authori- 
ties in the year 1790 5 so the most of the 874 acts, passed in 15 
years, were ena¢ted under the old constitution of Pennsylvania, 
when there was no, balance of power; and their government was 
eireumstaneed as ours is at this time. Inthe year 1813, our le- 
gislature passed 152 acts, and I believe they have usually passed - 
as many every year for 15 years back—if. so, the number would 
amouut to 2,280 acts in A years. “Legibus labarabatur.” 
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JUDICIAL POWER, 


. THE Council of Censors observe in their address, that, “The 
frequent election of the judges of the courts, ef law and chancery, 
it is belitved, must unavoidably have a tendency to make them: 
feel dependent on their electors, and other influential members 
of society; and to prevent the unbiased exercise of their opinions, 
. in the decision of causes between men high ia office or influence, 
and the members of the lower and more ordinary elasses of so- 
ciety; and thereby corrupt the fountain, as well as the streams 
of justice. The members of the council, therefore, thought it 
their duty to devise and recommend, an amendment of the cou- 
stitution, rendering the judiciary so far independent, as to place 
them above the infinence of popular party, or personal inotives; 
‘and yet liable to removal fur reasonabie objections which do not 
amount to cause of impeachment. They have therefore propo- 
sed so to amend the eonstitution, as to have them appointed during 
good behaviour; yet removeable by the resolution of both houses 
of the legislature. passed by two thirds of the members of each; 
as being the best medium between absolute independence, and an 
éntire dependence on the representatives of the peeple, ‘The or- 
dinary judges of the courts of common jurisdiction, it has been 
thought expedient, should hold their offices for the term of five 
years, removeable in the same manner. Chancery powers can- 
not, from their nature, be accurately defined or limited; and are 
therefore, in some measure, dangerous; yet, when reduced to sys- 
tem, by practice and prudence, highly useful, important and ne- 
cessary. The inconvenience of the exercise of these powers, by 
the judges of a court of common law jurisdiction, has been unhap- 
pily experienced by,the suitors in our courts. Great delay in. 
causes in chancery, have been occasioned by want of time, and 
harry of business on the law side of the court. Necessary rules 
and orders for bringing causes to a hearing and decision cannot 
be adopted and nmiaintained in our present system; and the una- 
voidable preeipitaney in the proceedings, forbids the expectation 
of the attainment of correct decisions, by the proper discussion of 
the parties, and the deliberation of the court. The council has, 
therefore, recommended the establishment of a court, with chan-. 
éery powers, distinct from the courts of law. — ' : 

. lnreasoning upon this subject Judge Wilsén says, — —— 

_. ©The third great division of the powers of government is the 
Judicial authority. It is sometimes considered as a branch of 

the executive powers but inaeeurately. When the decisions of 
éourts of justice are made, they must, it is true, be executed; but 
the power of executing them is ministerial, not judicial. The 
judicial authority consists in applying, according to the principles 

of right and justice, the constitution and laws to facts and trans- 
actions in cases, in which the manner or. prineiples of this appli" 
gation are disputed by the parties interested in them. 
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The very existence of a dispute is presumpiive evidence, that 
dhe application isnot altogether without-intriecacy or difficulty. 
When intricacy. or difficulty takes plaee in the application, if - 
cannot be properly made without the possession of skill in the 
science of jurisprudence, and the most unbiassed behaviour in the 
exercise of that skill, Clear heads, therefore, and honest hearts : 
‘are essential to good judges. IAM leita eo 

“As all controversies im the community respecting life, liberty, 
‘reputation and property, must be influéneed hy their judgments; 
and as their judgménts ought to be caleulated not only to do jus- 
tiee, but also to give general satisfaction, to inspire general eonfi- 
dence, and to take even from-disappointed suitors—for in every 
cause. disappointment must fall on one side—the slightest pre- 
tence of complaint; they ought to be placed in such a situation, 
. as not only to be, but likewise to appéar superior to every extrin- 

Sic circumstance, which ean be supposed to have the smallest op- 
eration upon their understandings, or their inclinations. In their 
. salaries, and in their offices, they ought-to be completely indepen- 

dent, in other words, they should be removed from’ thé most dis- 
` tant apprehension of being effected, in their judicial character, 
and capacity, by any thing, except their own behayiour, and its 
consequences. © — ' i i i ag" 
= We are,” says a very sensible writer on political subjects, 
‘to Took upon all the vast apparatus of government as having ul- 
timately' no other object or purpose, but the distribution of juse 
tice. All men are sensible of the necessity of justice to maintain 
peace and order; and all men are sensible of the necessity of 
peace and order for the maintenance of society.’* ‘The pure, . 
‘and wise, and equal administration of the laws,” says Mr. Paley,t 
“forms the first end aud blessing of social union.” But how ean 
Society be maintained—how ean a state expeet to enjoy peace and 

order, unless the adininistration of justice is able and impartial? 
Can such an administration be expected, unless the judges ean 
maintain dignified and independent characters? Can dignity and 
independenée ‘be expected from judges, who are liable-to be toss- 
ed about by every veering ‘gale‘of polities and who can.be secu- 
red from destruction, only by dexterously swimming along with 
every successive tide of'party?' Is there not reason to fear, that 
in such a situation, the decisions of eourts would cease to be the 
voice of law and justice, and would become the echo of faction 
and violence? ° ` | E | 
—. ©Phis is a subjeetthat most intimately eoneerns every one, whe 
sets the least value upon his own safety,. or that of his- posterity. 

Our fortunes, our lives, our repütations, and our liber- 
ties are all liable to be efféeted by the judgments of the courts, 
How distressing and melancholy must the reflection be, that, 
while judges hold their salaries only at pleasure, and their com; 
missious only for the term of a few years, our liberties, our fare 


a4 Humes Ess. 35. 12 Paley, 285. e 


28 CONSTITUTIONALIST. 


tunes, our reputations and our lives may be sacrificed to a party, 
though we have done nothing to forfeit them to the law."—14 Wil- 
son's Works, 405, 657. ' SM QU ge e 
^ I might here, with great propriety, quote from the book, called 
The Federalist, written by Messrs. Madison, Hamiltoh and Jay, 
their sentiments respecting independency in the judiciary, were it. 
not for swelling ‘this work beyond its intended size. "l'hey wrote, 
after the convention had recommended the Federal Constitution, 
and before its adoption, in favour of the principles'contained in 
that instrument. A single passage will be enough to shew their 
sentiments‘on this point. ‘They say, “Upon the whole, there can 
be no room to doubt, that thé conventidn acted wisely in copying 
from the models of those constitutions, which hàvé established 
good behaviour as the tenure of judicial offices, in point of dura- 
tion; aud that, šo far from being blàmeable on this aeeount, their- 
plan would have been inéxeusably defeetive, if it had wanted this 
important feature of good government?” ^ "^ 
' We learn’ Mr. Jefferson's sentiments on this subject by look- 
ing into his proposed constitution for Virginia—there we find 
him to say, that “The judges of the high court of chancery, gen- 
` bral court” of common law “and courts of admiralty be appoint- 
ed; &c. and‘ to hold their offices during good -behaviour.?* He 
would haye them removealile only by imptachment. ` ` 
Nots.—lI now propose to examine the constitutions of the sev- 
eral states'in relation to the judiciary department. ` And this ex- 
amination will, I think, not only remove all seruples- as to the 
republicanism of an independént judiciary, but also afford some 
testimony in favour of'its establishment'in Vermont. ` "The insti- 
tutions of other states, approved by many years experience; by all 
politieal parties, are sürely 'entitled to some eonsideration. We 
cannot doubt, but that the framers of those'constitütions had sole- 
ly the seturity of the rights of the people in view, not the aggran- 
dizement of: any. person ‘or party.’ That there should be differ- 
ences of ópinion, on various points, is not extraordinary. But, 
that all the states which Lave formed constitutions, should have 
so nearly agreed, on tlie subject of'the independence of the judi- — 
ciary; would: certainly be extraordinary, if thefe was nothing in . 
its principle favourable to the impartial administration of justice, 
and to the seeurity‘of the rights of the people.” °> ^ 
New-Hampshire—“All judicial officérs, duly appointed, com- 
missioned, and sworn shall. held their offices duriug good. beha- 
viour, excepting those concerning ‘whom there is different provi- 
Sión made in this-cotistitution. "Provided nevertheless, the gov- 
erhor, with consent of council, may remove thém upon the address 
of beth houses'of. the legislature.‘ No person shall hold the of- 
fice of judge of any court after he has attained the age of seventy 
“yéars.”? (Adopted 4792.) aas n 
' Massachusetis.—Chap. 8, art. 4—“All judicial efficers, duly 
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appointed, commissioned, aud sworn, shall hold their offices dur- 
ing good behaviour; excepting such concerning whom there is 
different provision made in this constitution: Provided neverthe- 
‘less, the" governor, with the ‘consent of the council, may remove 
them upon the address of both houses of the legislature.” (A- 
dopted, 1780.) "^ 7 2 75 0 0 01 7 0707 

` Aihode-Islund.— This state has formed no constitution. ^ The 
charter of Charles, LI. forms the basis of its government.. Un- 
der that, their judges are annually elected. And their courts 


tsrs 


* 


are such as might be expected. © > ` 
~ Connecticut.—This state has formed no constitution. Their 
judges, though chosen annually, are, in practice, appointed during 
good behaviour. In this state there has been no Change of par- 
ties. But should parties fluctuate as in Rhode-Island, the same 
. fate would probably await their judges, unless the spirit of party | 
should be controtiled by the steady habits peculiar to the state of 
Connecticut. ^ ^ ^: ‘ au 
New-Vork.—Art. 24, (ordains) “That the chancellor, the 
judges of the supreme court, and first judge of the county court . 
4n every county, hold their offices during good behaviour, or un- 
til they shall have respectively attained tlie age of sixty years.” 
'They are removeable only by impeachment.” Adopted 1777. _ 
| New-Jersey.—Art. 12. “——-The jugdes of the supreme court 
shall continue in office for seven years; the judges of the inferior 
court of common pleas, &e. shall continue in office for five years.” 
They are removeable only by impeachment. : Adopted 1776. 
` Pénnsylvania.—Art. 5, sec. 2. “The judges of the supreme 
court, aud of the several courts of common pleas, shall hold their 
offices during good behaviour. But for any reasonable cause, 
which shall iot be sufficient ground for impeachment, the gover- 
nor may remove any of them on the address of two thirds of each 
branch of the legislature." Adopted 1790. ^ =. ^ 
^ Delawáré.—Art. 6, see. 2. “The chancellor and judges of the 
supreme court and the courts of common pleas, shall hold their 
offices during good behaviour: But for a reasonable cause, which 
shall not be a sufficient ground for an impeachment, the gover- 
nor may, in his discretion, remove any of them, on the address of 
two thirds of all the members of each branch of the legislature.” 
Adopted i792. © © © ^ (C 
` Maryland.—Art. 49. The chancellor, all judges, &e. shall 
hold their commissions during good behaviour, removeable only 
on conviction in a court of law.” Adopted i776. — , 
Virginia. —“——Judges of the supreme court of appeals, judges 
in chancery, judges of admiralty, &c. to be commissioned by the’ 
governor, and continue in office during good behaviour, removea- 
ble only by. impeachment, except in a ease of incapacity.” A- 
dopted 1776. | ^ ^ ^ ^" ^ - : | 
JVorth-Carolina.— Art. 43. “—Judges of the supremé courts of 
law and equity, judges of admiralty, &e. to be commissioned,.&c. — 
aud hold their offices during good behaviour, remeveable only by 
impeachment.” Adopted 1776. 7 
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Souih-Carolina.—Art. 3, sec. 1, Phe judiciary power shall be 
vested in such superiour and inferiour courts of Jaw and equity, 
as the legislature shall, from time to time, diréet and establish. 
‘The judges of each shall hold their commissions during good be- 
haviour,” removeable only by impeachment. ‘Art. 5, see. 4. **But- 
no Impeachment shall be made unless with the concurreuce of 
two thirds of the house of representatives.” Adopted 1790. 

Georgia.—Art. 3, sec. t. “The judges of the superiour court 
shall be elected for the term of three years—removeable by the 
governor on the address of two thirds of both houses or by im- 

eachment and conviction thereon." See. 4. “Justices of the in- 
leriour courts shall be appointed,‘&e. and hold their commissions . 
during gogd behaviour, or as long as they respectively reside in 
the county for which they shall be appointed"— unless removed 
as in section first. Adopted 1798. — ' . 

Fennessee.—Art. 5. “—Shall appoint judges of the several 
eourts of law and equity, &e. who shall hold their respective of- 
fices during good behaviour,” removeable only by impeachment,’ 
Adopted 1796. - * AD ede Y 

Kentücky.—Art. 4. “The judges, bhoth of the supreme and io- - 
feriour courts, shall hold their offices during good behaviour; but 
for any reasonable cause, which shall not be sufficient ground for 
impeachment, the governor shall remove any of them on the ad; 
dress of two thirds of each house of the General Assembly.”  A- 
dopted 1799. ' 

hio.—Sec. 7. “The judges of the süpreme court, the presi- 
dents and the associate judges of the courts of common pleas, 
shall be appointed, &e.—and shall hold their offices fer the term 
of seven years, if so long they behave well,” removeable only by 
impeachment. Adopted 1802. E 
£ouisiania.—1 have not seen the constitution of this state, and 
therefore oinit to consider it in the result, &e. 

On a revjew of the constitutions of the several states it ap- 

ars— 

That no state which has formed a constitution, (except Vers 
mont) eleets its judges annually. E 

That only two states elect their judges annually, viz. Rhode- 
island and Connecticut. l 

That only three states elect their judges for a term of years, 
viz. New-Jersey, for seven years—Georgia (its supreme court) 
fer three years, and Ohio for seven years.  - : 

That eleven states elect their judges during good behaviour, 
viz. New-Hampshire, Massaehusetts, New-York, Pennsylvania, 
North-Carolina, South-Carolina, Tennessee, Kentucky, Dela- 
ware, Maryland and Virginia. i l l ; 

That of these, only two, limit the duration of office by age, viz. 
New-Hampshire to seventy, and New-York to sixty. — 

That in no state are the judges removeable by the address of 
a m%ijority of both houses. 

That in two states the governor, with the consent of council, Max 
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demove upon the address of a majority, viz. Massachusdlts and 
New-Hampshire. — NES CELO 

Thatin three states the governor may remove on the address . 
x two thirds.of both houses, viz. Pennsylvania, Delaware and 

eorgia. a VENUE UN 

That in one state the governor shall remove the judges on the 
address of two-thirds of both houses, viz. Kentucky. 

_ "That in five states the judges are removeable only on impeach- 
ment, &e. New-Jersey, Virginia, (except for incapacity) North- 
@arolina, Sonth-Carolina and Tennessee. ` . i 

That in one state they are removeable only on conviction in a. 
court of law, viz. Maryland.—Spooner's Vermont Journal. 

Norr 2.—Judge Jefferies—He held his office durante bene pla- 
éito, of the crown. “When his master abdicated the throne his 
own security lay only in flight. From the law, the law’s worst 
assassin could expect no protection. ‘hat he might escape un- 
known, he shaved his eye brows, put on a seaman’s habit, and, 
all alone, made the best of his way to Wapping, with a design 

{fö take shipping for a foreign country. But his countenanes 
eould nof remain undiscovered under all this disguise; a man, 
whom, upen a trial, he had frightened almost into convulsions, 
no sooner got glimpse of it, than, in a moment, he recollected all 
the terrors he had formerly felt. Notice was instantly given to 
. tlie mob, whe rushed in upon him like a herd of wolves. He 
was goaded on to the lord mayor; the lord mayor, seeing a mau, 
on whom he had never looked without trembling, brought before 
him, in this situation, fell into fits, was earried. to his bed, and 
never rose from it.. On his way. to the tower, to which he was 
éommitted, he saw threatening faces on every side; he saw whips 
and halters held up around him; and cried out in an agony “for 
the lords sake, keep them off.” T saw him, L heard him, says 
a co-temporary historian, and without pity too; though, without 
pity I never saw any other malefacter.”* | M 

Even Jefferies might have been a good judge had he held his 
' office independent of the crown. The English people felt the 

want of this independency in their judges, and struggled for it, 
üntil, they, in a measure, obtained their object. An act was pass- 
ed 13 W. 111. entitled “An aet for the farther limitation of the 
crown, and better securing the rights and liberties of the subject," 
in which provision is made that the commissions of the judges 
shall be not, as formerly, durante bene placito;? but, “quamdiu 
` bene se gesserint." : boe 

If Judge Jefferies was the law’s worst assassin when he held his 
office, during the pléasure of one despot, what would he have been, 
had he held his offiee for a year, or during the pleasure of (Mr. 
Jefferson’s) 173 despots?t It is impossible to tell—it is however 
probable, that 173 despots would have kept him in office as long as 


l ' *Gulh. 1068. : 
. tSee, page 36, Mr. Jeffersons opinion of 178 despots: 
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one did—~if he held his office for a year, he might Wave been re« 
appointed, year after year, notwithstanding all his oppression, - 
and cruelty. i i mE "n T > 
It is a work of pleasure to quote upon this from the writings - 
of Mr. Jefferson :—He says, in his Notes on Virginia, page 117, 
that; «Every species of government has its specific principles. 
Our's perhaps are more peculiar, than those of any other in ‘the 
universe. It-is a composition of the freest principles of the En- 
glish constitution, with others, derived from natural right, and 
natural reason.” He meant to be understood, that the provision, .: 
to hold the office of judge quamdiu bene se gesserint, or during 
good behaviour, is one of these freest principles; he therefore in- 
trodueed it into his draft of a constitution for the people of Vir- - 
ginia. Let the people of Vermont adopt the same principle. 


Upon the propriety of fixing upon a certain age beyond which a 
Judge cannot constitutionally hold his office, 

JUDGE WILSON, with much pleasantry remarks that, “The 
duration assigned by nature to human life is often complained. 
of as very short; that assigned to it by some politicians is much 
shorter. For some political purposes, a man eannot breathe be- 
fore he numbers thirty five years; as to other political purposes, 
. his breath is extinguished the moment he reaches ‘sixty. By 
the constitution of New-York “the chancellor, the judges of the 
' supreme court, and the first judge of the county court in every 

county, hold their offices—until they shall respectively have at- 
tained the age of sixty years.” | i 

How differently is the same objeet viewed, at different times, 
and in different countries! In New-York, a man is deemed unfit 
for the first offices of the state after he is sixty; in Sparta, a man 
was deenied unfit for the first offices of state till he was sixty. 
Till that age no one was entitled to a seat in the senate, the 
highest honour of the chief. How convenient it would he, if a 
politician possessed the power, so finely exercised by the most 
beautifu: of poets! Virgil could, with the greatest ease imagina- 
ble, bring Æneas and Dido together; though in fact, some cen- 
turies elapsed between the times, in which they lived. Why 
cannot some politician, by the same or some similar enchanting 
. art, produce an ancient and a modern government as cotempora- 
ries? The effect would be admirable. The moment that a gen- 
tleman of sixty would be disqualified for retaining his seat as a 
judge of New-York, he would be qualified for taking his seat as 
a senator of Sparta.—2 Wilson’s Works, 144. 


BALANCE OF POWER. 


“The true meaning of a balance of power,” says John Adams, 
‘is hést conceived by considering what the nature of a balance 
is. It supposes three things; first, the part which is held, to- 
gether with the haad that holds it; and thea the two scales, with 
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iwhitever is weighed therein. In a state within itself, the bal ^ 


“knee must be held by a third hand, who ie to deal the remaining 
ips with the utmost exactness into the several scales. The 


ilàuce may. be held by the weakest, who by his address, temov- ` 


ine from either scale, and adding his owu, may keep the scales 


duly poised; when the balance is broken by mighty weights fall- 


Ang into. either seale; the power will never continue long, in é- 
qual division, between the two feniaining parties; but, till. the 
balance i$ fixed anew, will run entirely into one,” = Adams De: 
fence, 4 vel. p. 100. ' : h 


“Het thé people iüke éure of the balance, and éspecially theif 


` part of it; but the presérvafion of their peculiaf part of it will 
depend still upon the existence and independence of. the other 


' 
1 


two; the inistaut tlie oihér branches àre destroyed, their owt 


brah, their Gwn députies become their tyrants.—Ibid. 370. 

Judge Wilson, treating of this subject, says, “though the fore: 
going great powers—legislative, executive arid judicial—are all 
hecessary to à good government; yeu it is Of the last importance, 
that each of them be preserved distinct, and urmingled, in tlie 
exercise df its séparafe powers, with .either ur with both of the 
others. Here every degree of confusion in the plat will produce 
& cotrespouding degree of interference, oppdsition, or perplexity 
in its éxecution. Let vié-supposé the legislative and executive 
powers united iti the same person; can liberty or security bé ex- 
pected? No. ‘Iu the character Gf exeeutivé: magistrate, lie re- 
ecives all. thé power, whieli, in the character of legislator; he 
thinks pfoper to-give. May he: riot, then—and if hé may; will 
he nót. tlie-—suelt is the undéfined ‘and: undefinable charm of 
powér—enact tyranni¢al laws to furnish himself with an dppor- 
tunity of exeeuting/ them. iu a tyrannical ‘manner? Liberiy and’ 
security in government depend not on the limits, which the. rulers 
may please to assign to the exercise of their own powers, but on 
the boundaries, within which their powers are eireüniséribed hy 
ihé-éonstitétiun." He who is.continually exposed te the-Lash of. 


tppression; as Well ashe who is ‘immediately under if; cannot be 


'-SLetus suppose the legslutive nnd judicial powers united; 
shat would be tlieveümdéquenge??^ ^. 7 pu Me [vs 
The lives, libetties, and propertiaw of the citizens would he 
coniditited: to’ atbitrary.-jüdees, whose decisions, would in effect, 
he distatéd by their own private:passions, aud would not be goy- 
erned by any fitéd, dr-ktew principles of law.’ -For.though, as. 
jddges; they might be bouid.to observé'those prineiples; yet pro-: 
teus-like, they might immediately assume the form of legislators; 


denominated fre& ^ gundi, “ 


and in that shape, they:might éstápe from every fetter and obli- 


gation of law. Ste "E ' S E. 
` “Let ùs suppose à union of the executive and judicial powers; 
this union might soon be an overbalanee for the legislative au- 
thority; or, if that expression is too strong, it might certainly 
prevent, or destroy the proper and legitimate influence of that 
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authority. The laws might be eluded, or:perverted; and the ex« 
eeution of them. might.become, in the hauds of the magistrate, ov  . 
in his minions, an'engine of tyranny and injustice. "Where. and. ^ 
how is redréss to he obtained? From the legislature? They maka - 
new laws to correet the misehief; but these new laws are to bs. 
executed by the sime persons, and will be exeeuted in the same: 
manner as the former.” Will redress be foünd in the courts of, 
justice? In those eonrts, the very:persous who were guilty of the. 
oppression in their administration, sit as judges, to give a sanc- 
tion to their oppression by their decrees. . Nothing is’ more to be 
dreaded than maxims of law and'reasons of state blendid tageth- 
er by judieial authority. “Among all the terrible instrüments of 
arbitrary power, decisions'of courts, wheited, and guided and im- 

_ pelled by eonsideyations of policy, eut with the keenest edge; and — 
infliet the deepest. and most:déadly wounds. ` ub. 


*Let us suppose, in the last place, all thethree powers of gov- 
ernment to be united in the same man, or body of men; miserable 
indeed would this ease bel This extent of misery, however, at 
least in Európe,' is seldom experienced; ‘because the power of 
judging is generally exercised by a separate department: But in 
-Lurkey, where all three powers are.joined ih the Sultan’s per- 
son, his slayes are crushed. under the insupportablé burthen of 
oppression, and. tyranny... In some -ofthe governments of Italy, 
these three powers are also united. 1n such there, is, less liberty 
than in European monarchies; -and their governments are'pblig- 
.ed to-have reeoursé toas yiolent measures to support themselves, 
áp even that af fhè Turks." At Venice, where an: aristocracy; 
‘Jealous and tyrannical, alisorbs every power, behold. the state in- 
quisitors, ilie ‘lion’s mouth, at all times open. for the secret 
accusations of spies and informers. ::/Ip what a situation must 
the wretehed subjects be under such a government, all the pow- 
ers of; which are leagued, in awful combination, against the pease 
and tránquility of their minds! ^". ^ ^ a ^*^ 0. 
^ “But further; each of the great piwers of government should 
he independent'as well.as distinet. : ‘When we say this; ‘it is ne- 
cessary—since the subjeet'is of primary consequence in. the sei- 
ence of goyernment—that our meanings be fully understood, and 
accurately defined. For this position, like. every other, has ity 


^ 


limitations; and it is important to ascertain them; © °` 


. “The independency of each; power consists in this, that its pro- 
ceedings; and the motives, views, ‘and prinejpleg, ` which produce 
those proceedings, should : be: free from the; remotest influence, 

_ direct or-indireety of either of-the other two powers.. Bot further 
than this, the independency of each power ought not to extend. 
Its procéedings should -be:formed without restraint, but, when 

“they are once formed, they should be subject to controul. 

“We are now led to discover, that between these three great . 
powers, of government, there ought to be a. mutual m 
as well as a mutual independency. We have described their in« 
dependency; let us now descrihe their dependency. t consists 
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‘3m this, that the proceedings of each, when they come forth into 
. action and are ready’ te affeet the whole, are liable to be exam; 
{ned aud controled by one or both of the others. - oS 
^ “So far are these-different qualities of mutual dependency and 
mutual independency from opposing or destroying each other, 
that, without one, the other eould-not' exist... Whenever the inde- 
pendency of one, or more than one, is lost, the mutual dependen- 
‘ey of the others is that moment lost likewise; it is changed intu. 
a constant dependency of that one part on two; or, as the case 

. may be, of those two parts on one, > > ° 7-7 7 >o 
` *Án example may illustrate the foregoing propositions. They 
cannot be explained too fully. The congress is intrusted with 
1hé legislative power of the United States. In preparing bills, 
in debating them, in passing them, in refüsing to pass thein, their 
. resolutions and proceedings should be uncontrouied and uninfin- | 
enced. - Here is the independency of the legislative power. ' But ` 
^ after the proceedings of thé legislature are finished, so far as 
they depend on if, they are sent.to be examined, and are subject 
to a given degree of contronl by the head of the exeeutive depart- 
ment, Here is the dependency of the legislative ‘power. - It is 
subject also to another given degree of coniroul by the judiciary 
department, whenever the laws, though in fact passed, are found 
to be contradietory to the constitution. ^ `% - LEN 
“The salutary éonsequenee of mutual dependency of the great - 
powers of government is, that if oné part should, at -any time, 
usurp more power than the corátitution. gives, or make an im- 
proper jise of its constitutional power, one or both the other parts 
may correct the abuse, or may check the usurpation. `> | 
- , *T he total disjdnction of these powers would, in the end, pros 
duce that very union, against which it seems to provide. The 
legislature would soon become tyrannieal, and would assume to 
itself the rights of the exeeutive and judicial powers; ‘~~. 
‘The iniportant conclusion to-bé drawn from the premises, 
which wë have established, is, that, in-government, the 'perfec- 
tion of the whole depends an’ the balance of. the parts, and the 
balance of the parts. consists in the independent exercise -of their: 
seperate powers: and when their powers are seperately exercised, 
therein consists their mutual influence and operation on one ano- 
ther. Each part acts and is acted upon, supports and is support- 
ed, regulates and is regulated by the rest. INE d 
` «It might be supposed, that thesé powers, thus mutually check- 
ed and controled, would rémain in a state of inaction. . But there 
is a necessity for movement in human affairs, and these powers 
are forced to move; though still, to move in concert: They move, - 
indeed, in a line of direction somewhat different- from that, 
which eaeh acting by itself, would have taken; but at the same 
time, in a line. partaking of the natural direction - of, each, and 
formed out of-the natural directions of the: whole---the true ling 
of publie liberty-and happiness.^—4 Wilson's Works, 407,$, 9; 
4d) 04. ^ 7^ ul 98... ees CIBC T ? 
Another eminent man, Thomas Jefferson, late president ef the 
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United States, speaking of the old constitution of Y irginia, whieh. 
had its three powers without a balaumte, says, ^. 70 
_ All the powers of governurent, legislative, executive, and ju- 
diciary, result to the legislative body. The concentrating thesé. 
in the same hands is. preeisely the definition of a despoti¢ govern 
ment. dt-will be no alleviation that these powers will be exér- 
eised by plurality of hands, and not hy a single oue. One hum- 
dred and seventy thre¢ despots would-surely he as oppressive as one; 
Let those who doubt it, turm their eyes on the republic of Venice: 
As little will it avail us thaj-they are chosen by ourselves. An 
elective despotism was not the government we fought for; but éne 
which should nat only be founded on free principles; hat in which 
the powers of government should be so divided aud balanced a=- 
mong several bodies of mdgistricy, as that no one could trans- 
cend their legal limits; without being effectually cheeked and re: 
strained by the others. For this reason that convention, which 
passed the ordinance of government, laid its foundation on this 
basis, that the legislative, executive and judiciary departarents 
should be separate and distiict,:so that ne person should exercise 
the powers of mere than one. of them at the.same time. But sto 
barrier was provided between these several powers. Thé judicü 
and.executive members were left. dependent on thé legislative: for 
their subsistence in office, and some of them for their contimiancein it. 
If therefore, the legislatire:assumes executive aud. judiciary pow- 
ers, no opposition is likely:to be made; nor, if made, ean it be 
effectual; ‘because in:that ease they may put. their proceedings 


'žnto the form-of.an act of assembly, which. will reuder them eb- 


ligatory on the other branches. ‘They liave- aecordiugly, in ma- 
ny instances, decided rights, which should: have -been ‘left: té 
judiciary controversy; and the direction of the exeéutive, Pn 
the whole time of their.session, is becoming habitual and’ famil- 
iar. And this is done with no ill intention. “Thè views of the 
present members.are perfectly upright. When they "are led out 
of their regular province, at is hy art in others, and inadvertence 
in themselves; And this will probably be the case for some time 


o come. But it will not bea very long time. Maukind soon 


learn to make interested uses of every riglit and power ‘which 
they possess, or may assume. ‘The.-public.nioney and public 
liberty, intended to have been: deposited: with three branches of 
wagistraey, but found inadvertently to be in. tlie. hands of one on« 
ly, will soon be discovered to be sources. of wealth and deminion 
to those who-hold them; distinguished too by this tempting cir- 
gumstance, that they are the.instrusient, as well as the object of 
acquisition, With money, we will get-men, said Cesar, and with 
men, we will get money. -Nor:should our assembly be defided 
by the integrity of their own purposes, and conclude that these’. 
unlimited powers will never be abused, because themselves are 
not disposed to.abuse them." —/JNbtes.on Virginia, 161, 2. 
Mr. Jefferson, without intending it, has here given, in antici- 
pation, a striking deseription of the government of Vermont, aud 
farnished unanswerable arguments in favor of the Amendments, 
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